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Abstract: Non-practicing behaviors in relation to intellectual property means that the right owners
don’t implement IPR, instead, they try to realize the monetary value of IPR by seeking high license fees
or settlement payment from alleged infringers rather than preventing the infringement from affecting
their market interests. As a new money-oriented business model, non-practicing behaviors of intellectual
property is the product of extreme “utilitarianism” value, aiming at obtaining a larger proportion of
economic rent from IPR. Besides, the design of intellectual property right system is based on the general
idea of tangible property right, insisting that as a private property, intellectual property should, regardless
motives, be similar to other traditional property types and empower the IPR owner prerogative to use or
not to use their IPR. However, considering the characteristics of intellectual information and the ultimate
purpose of IPR, the owners of IPR don’t have the right to abstain from using IPR, rather, they are obligated
to use it. To effectively deal with the IPR non-practicing behaviors, China should firstly correct the
legislative foundation of IPR system, taking “‘economic-social planning theory” as the legitimate basis, truly
taking into account the interests of the right holders, users and the public, and at the same time, promoting
the commercialization of IP and strengthening the obligation to use IP. Moreover, administratively, China
should strengthen the national IPR defensive protection capacity building, increase IPR information
disclosure, and improve IPR examination quality; while judicially, China should curb malicious lawsuit and
establish the “loser party pays” rule in judicial field.

Key Words: non-practicing behaviors of intellectual property right; economic-social planning theory;
obligation to use; malicious lawsuit; non-practicing entity
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